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al{ ark gr 3r#la 3nr k sriits rra aar & al a <r 3mar a qR zrenfe/fr fl
sag • tar 3rf@rant at 3rftr qr gaterv 3ma wgd a vat &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as theQ one may be against such order, to the appropriate authority in the following way :

~ fl-< cb I'< cbT '9:RTa=ruT~

Revision application to Government of India:

(1) ab€tr sq1a yca arf@fr, 1994 cITT 'cfffi 3raa Rt aarg ·; rcai # a qair err cB1"
sq-rt qr qg oiasfa grterv 3ma ref) Ra, rd qr, f@a iarau, lUa
fa, a)ft ifr, #ha ta a«,i rf, { R4cat : 110001 at at ft a1Reg

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ~ cITT mfrrmaura Rt star vat "fl° fa5Rt qasrI IT rI #tar ?a ZIT
fcITTfr mosrIr ta qasru im a uma gg tf i, zu fh# qusrii zr Tuer i are cIB fcR:f1"
arear i zu fa#tusrnr 'st ma t 4hut a @hr g{ st I

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ctory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a war.ehouse. ·



() rd ale fa#t , ur q?gt fVTITTRl" ml R z7ml Raf4foi 3girl gca ace
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excfsable material used in the manufacture of the goods which are exported
to any country or territory outside india.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

oifa Garza t Gara zen # gar a fg it sq@l #fee mu t { a ail ha arr
\iTI" ~ m ~ Awr cB" ljctiRlcti 3il<Jml , ~ * ~ 'CfTft=r err x=ii=m LR m ~ "B fcrffi
arfefr (i.2) 1998 m 109 ~~ ~ TR,'ITTI

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

#tr snrai ceca (3r4ta) fzrra8, 2oo a fu 9 3inf« faff&e qua in zy-s #
at 4Ref , hfa arr a uf am?r hf fa a ft 1iNf cB; 'fllt1x4i61-~ ~ 3m
a?gr t atat qfji a arr sf@r an4aa fan Gr a1Reg [a arr arar z.l 4n gfhf* 3Rf1Tci" m 35..J.~ r; f-4~ -cm- * :fRfR a r4a mer €tnz-6 arauf sft 3ht
aReg I
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(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@G 3mar a mer ii vicara v ara qt zn sat a sit q1 20o /-~
arr #l urg cjk ere iav+aa «lg vnar st il 1000/- #t p) pram a81 Gr

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/~ where the amount involved is more
than Rupees One Lac. Q

in zyca, 4ha sure gyca vi hat a or4l#tu nqferau qR 3ft--
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aha sirzgen arf@far, 1944 c#l" m 35-GTT/35-~ * 3Rf1Tci":-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

("<P) 0cfciftt@a qRv9i:i 2 (1) cl? r; sar; 3rya 3rcrar #t rft, arc#t #m ft zre,
i@tr swra zgca vi aaz 3r41Rn nnrf@raw(Rrez) at uf?a flu 4feat, 1s7Iara
T-f 2nd'l=ffiill, <S!§J..Jldi 'J.fc:R", JH-Hcll , FR~JTR, J-1!$./-.Jc:U<S!lc't-3~0004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of,,·,-Gentral Excise{Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

· Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate 'public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the. Tribunal is situated.

(3) zrf? sr 3mks i a{ re snagii at arr star at re?la e silt a fg tr at :t"rrc=!Ff
qfaa an fau Gr afeg za rezr zhg sft fa fear u8ht af a aa fr
qenRrf 314)Rl; nnTf@raur at vs 3r4ta u ab€tar al ya an4at fhu uar -g- I

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 la.cs fee of Rs.100/- for each.

0

(4)

(5)

.-ljjlJlcill ~~ 1970 {J'~ ctr~-1 a siafa feuffRa fag 3gar ad
3mraaa ur cram?gr zrnfenR [fa qf@era»rt am? r@ta alga fag 6.6.so h
cbl ..1r11cl ye feae Gr trReg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~ ~~ 1=fl1i"ciT cBl' Pt li?! □1 ffl cf@' fr8::r:rr ctr ~. ~ urFr ;;s:i 1affa fan urar & sit
v#tr zgca, #fr area zye yd larar#tat; nrzu@rav (araffaf@e) R'llli, 1982 ~ RfITT:r
et

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

2w tr zlc, ata sari yc gi ara 3rf8tr nu@ran(free), nfesr@ct
r i aacri1Demand)g s(Penalty) T 1o% qfsaarr sfaf a 1zrifh,

sffraoarqa 'G!m 10~ ~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 o'f the Finance Act, 1994)

±fluanzyc sit haraa siaifa,mf@rtgt 11cf5c'fa:r~'JWP'(Duty Demanded)
a. (Section)~ 1up b5aaufRafr,
z far neaa&z hRz shfr,
a #dz 3fez fzuil±fu 6aaau xffer.

> usqasr «iRa after if us ga srsr algear3, er8her anfr ah kfg qasfan Rau srr
SI.Q,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1991)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(eel). amount determined under Section 11 D;
(ccli) amount of erroneous Cenvat Credit taken;
(cclii) amount payable under Rule 6 of the Cenvat Credit Rules.

r ant?r#uf arfh ufrasurks rrrsinyes rzrarzes ar aus Ralf@a gt alr fag ng zyes 10%
4arrr jk sarihataus Rraf@alas aush 1o% yraru ater raft el

· w of above, an appeal against this order shall lie before the Tribunal on payment of
duty demanded where duty or duty and penalty are in dispute, or penalty, where
e is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner,

CGST, Division-VI, Commissionerate: Ahmedabad South (hereinafter

referred to as 'the appellant), on the basis of Review Order No. 43/2022-23

dated 11.10.2022 passed by the Commissioner, Central GST,

Commissionerate : Ah1nedabad South, in terms of Section 84 (1) of the

Finance Act, 1994, against Order in Original No. 45/AC/Sundar Bala/Div

6/A'bad-South/JDM/2022-23 dated 15.07.2022 [hereinafter referred to as

"impugned order] passed by the Assistant Commissioner, CGST, H.Q,

Commissionerate: Ahmedabad South [hereinafter referred to as

"adjudicating authority'] in the case of MIs. Sundar Balan, 605, Suyojan

Complex, Milan Park Society, Navrangpura, Ahmedabad - 380 009 ·

[hereinafter referred to as 'the respondent'].
0

2. Briefly stated, the facts of the case are that the respondent were

registered with the Service Tax department and holding Registration No.

AEBPB6411MST001. Data received from CBDT indicated that the

respondent had declared less taxable value amounting to Rs. 1,06,32,429/

in their ST-3 returns as compared to that declared in their ITR/Form 26AS

and had short paid service tax amounting to Rs. 15,94,864/-. The respondent

were called upon to submit details, however, they failed to submit the same.

Thereafter, the respondent were issued Show Cause Notice bearing No. 0
V/WS06/O&A/SCN-545/20-21 dated 28.12.2020 wherein it was proposed

to'

A. Demand and recover service tax amounting to Rs. 15,94,864/- under

the proviso to Section 731) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1)c), 77(2) and 78 of the Finance

Act. 1994.

3. The said SCN was adjudicated vicle the impugned order and the

-p ings initiated against the respondent were dropped.41, "·;
@

$54'%W
G· ±;'
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4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant department has filed the instant appeal on the
following grounds'

i) The adjudicating authority has erred in dropping the demand

without recording any findings on the merit of the case. The

impugned order is non speaking order.

ii) The adjudicating authority has shown reconciliation of the P&L

Accounts at Para 57, however, the difference of taxable value on. .

which the demand was made is not discussed.

iii) The adjudicating authority has not made any clear findings as too

why the comparison of income in Form 26AS and ST-3 is not

possible and also no clear findings in respect of the different entries

have been made in the impugned order.

iv) The calculation shown in Table-D at Para 57 is not clear in respect

of P&L accounts as the Freight Forwarding Income for year ended

on 31.03.2016 appears to be part of the Clearing Charges

mentioned in the P&L Account. However, in Table-D, total income

is show as Rs. 2, 14,93,220/- (Clearing Charges and Other Income 
Rs. 1, 16, 11,552/- and Freight Forwarding and Other Income - Rs.

98,81,668/-) which appears not proper.

The adjudicating authority has not given any clear finding for the

amount of Rs. 1, 06, 32,429/- on which Service Tax demand was

raised. The adjudicating authority has not discussed the issue at

all and has not given his· finding as to how this amount is not
subject to service tax.

5. The respondent have filed their written submissions on 23.03.2023,

wherein it was submitted that :

» The grounds mentioned in the appeal memo are frivolous and do not

rrant any consideration.

v)
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» The appellant has made averments that the adjudicating authority

has not discussed the differential value of Rs. 1,06,32,429/- which are

without any basis and not sustainable in law. In Form 26AS, the value

shown was Rs. 3,00,88,811/ but in the ST-3 returns, the value shown

was Rs. 1,94,56,382/-.

► There is no provision in the Finance Act which mandates that service

tax is required to be determined on the basis of Form 26AS. The

income reflecting in TDS records is not the income on which service

tax liability is affixed.

► The adjudicating authority has examined the entire income received

by them through verification of the financial records and thereafter

excluded the nontaxable income and exempted income like interest

received from bank, service to SE etc.

The adjudicating authority has at Para 58 to 69 explained that out of

the total income received by them, they were liable pay service tax on

Rs. 1,94,56,382/- and the same was duly discharged by them.
..► Therefore, the appellant could not make such averments that the

adjudicating authority has- not discussed the differential value of Rs.
1,06,32,429/-.

► The adjudicating authority has at Para 52 to 56 recorded details of the

income generated from CHA operations, income from freight,

reimbursable expenses and also perused the documents such as P&L

Account etc. in order to determine the correct taxable value.

► When the entire income received by them has been dealt with, there

was no requirement of giving separate findings for the differential

income of Rs. 1,06,32,429/-. This amount is part and parcel of the total

income received by them and therefore, the appellant have no locus to

challenge the order on such grounds.

► When the findings of the adjudicating authority in respect of exclusion

of exempted income such as reimbursable expenses, exempted

services to SEZ, Bank Interest etc. based on documentary evidences

are not disputed by the appellant, there is no ground for preferring

any appeal against the impugned order .
..- ,

• '9»,
1 e.4, y

«
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► The adjudicating authority has rightly held that a comparison of Form

26AS and ST-3 returns is without logic in the facts of the present case.

The adjudicating authority has held that comparison is not tenable for

the reason that the income reflecting in Form 26AS would include

reimbursable expenses which are recovered by them as Pure Agent

and which are required to be treated differently.

}> Amounts received as reimbursable expenses are otherwise excludable

for service tax purpose, it may not be excludable for the purposes of

TDS.

► Demand on the basis of Income Tax records is not sustainable as held

by decisions of the Hon'ble Tribunal in various cases.

0 ► Reliance is placed upon the judgment in the case of Kush

Constructions Vs. CGST Nacin, ZTI, Kanpur - 2019 24) GSTL 606

(Tri.- All.); Go Bindass Entertainment Pvt. Ltd. Vs. Commissioner of

S.T., Naida - 2019 27) G8TL 397 (Ti.-AIL; Vijay Packaging Systems

Ltd. - 2010 (262) BLT 832 (Tri.-Bang.); Triveni Castings Pvt. Ltd. -

2015 (321) ELT 336 Tri.-Del.) and K.J.Diesels (P) Ltd. - 2000 (120)

ELT 505 (T).

0

»» The contentions regarding the findings at Para 57 of the impugned

order are per se incorrect and unsustainable as the adjudicating

authority has recorded his findings after analyzing their P&L

Account.

» The freight income received by them was separately shown in the P&L

Account and other statutory records which were submitted before the.

adjudicating authority, who after going through these records

concluded that Rs. 98,81,668/- received by them was towards freight

and these findings cannot be disputed by the appellant without

bringing on record any cogent and reliable evidence.

Out of Rs. 98,81,668/-, an amount of Rs. 21,38,005/- was charged by

them towards Business Auxiliary Services (BAS) like Courier

Charges, exworks charges, handling charges etc. These services are

taxable under the category of BAS and therefore, they had. discharged

11 liability of service tax. The remaining amount of Rs. 77,43,515/
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was collected by them towards air freight, freight charges and ocean

freight on which no service tax was leviable.

► They cannot be asked to pay tax on various amounts collected for

activities which do not fall under CHA services. Reliance is placed

upon the judgment in the case of Bax Global India Ltd. Vs.

Commissioner of Service Tax. Bangalore - 2008 (9) STR 412 (Tri.

Bang.); DHL Lemuil' Logistics Pvt. Ltd. Vs. Commissioner of Service

Tax, Bangalore - 2010 (17) 8TR 266 (Tri.-Baig) and Lee & MuirHead

Pvt. Ltd.Vs. Commissioner of Service Tax, Bangalore - 2009 (14) STR

348 (Tri.-Bang.).

► The appellant have not disputed the findings of the adjudicating

authority that freight charges paid by them on behalf of the clients is

not includible in their taxable value.

► The appellant have also not disputed the findings of the adjudicating

authority that Rs. 37,807/- was exempt income, because out of this

amount, Rs. 30,139/- was received towards incentive from Safeexpress

and Rs. 7,668/- received from CONCOR was also not related to

provision of taxable service. Similarly, supply of service to SEZ for

which Rs. 6,27,300/- was· received is exempt under Notification No.

12/2013-ST. Bank Deposit Interest amounting to Rs. 5,22,184/-is also

undisputed. Rs. 77,43,515/- received as reimbursable expenses where

they had acted as Pure Agent is not disputed by the appellant.

► Since no dispute is raised by the appellant regarding the findings of Q
the adjudicating authority, such findings have become final in respect

of the present case and, therefore, there is no reason to entertain the

present appeal.

6. Personal Hearing in the case was held on 19.04.2023. Shri Sudhanshu

Bissa, Advocate, appeared on behalf of the respondent for the hearing. He.
reiterated the submissions made in their written submissions filed in

response to the department appeal.

7. I have gone through the facts of the case, submissions made in the

... •· eal Memorandum, the written submissions made at the time of personal

0
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hearing and material available on records. The issue involved in the present

· appeal is whether the impugned order dropping the demand of service tax

amounting to Rs. 15,94,864/-, in the facts and circumstances of the case, is

legal and proper. The demand pertains to the period F.Y. 2015-16.

8. It is observed that the demand of service tax was issued to the

respondent on the basis of the data received from Income Tax department.

It is stated at Para 3 of the impugned order that the respondent was called

upon to submit documents/details in respect of the service income earned by

them, however, the respondent failed to submit the same. The demand of

service tax has been raised merely on the basis of the data received from the

Income Tax. However, the data received from the Income Tax department

cannot form the sole ground for raising of demand of service tax.

8.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by

the CBIC, wherein it was directed that '
"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has been issued

only on the basis of the data received from the Income Tax department.

Therefore, on this very ground, the demand raised vide the impugned ·SCN

was liable to be dropped.

9. Coming to the merits of the case, it is observed that the present appeal

has been filed by the appellant department on the grounds that the

adjudicating authority has not given any findings on the difference in

eported in the ST-3 returns and the ITR/Forms 26AS. In this

find that the adjudicating authority has in the impugned order
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given detailed findings on the income received by the respondent during the

period under dispute, which was declared in their ST-3 returns and on

which they had paid service tax. However, it is observed that the

adjudicating authority has not examined the difference in the income

reported in their ST-3 returns as compared to Form 26AS of the respondent

for the period under dispute. As a difference was observed in the declared

income of the respondent, the adjudicating authority ought to have

undertaken reconciliation of the income of the respondent declared in their

ST-3 returns as compared to that in the Form 26AS. However, no such

exercise appears to have been undertaken by the adjudicating authority

before adjudicating the case. The CBIC had vide Instruction dated

26.10.2021 directed that where SCNs have been issued based on the

difference in ITR-TDS data, the adjudicating authorities should pass a

judicious order after proper appreciation of facts and submission of the 0
noticee. In the present case, the adjudicating authority has not followed the

instructions of the CBIC inasmuch as no reconciliation of the difference in

the ITRTDS data has been carried out. The SCN issued to the respondent

was totally based on the difference in the income reported by them in the

ST-3 returns and their Form 264S. It is: therefore, necessary to ascertain

the reasons for the. difference and it is also necessary to ascertain whether

the differential income pertains to provision of service and if so, whether the

same is taxable or otherwise.

9.1 The appellant department have also contended that no findings have

been given by the adjudicating authority as to why comparison of income in

Form 26AS and ST-3 returns is not possible. In this regard, it is observed

that the adjudicating authority has not given any cogent reason as to why

the comparison is not possible. It may be true that all the income appearing

in Form 26AS · may not be attributed towards providing taxable service.

However, these aspects are required to be detailed, discussed and thereafter

adjudicated. In the instant case, the .adjudicating authority has neither

detailed nor discussed the differential income found on comparison of the
ST-3 returns and Form 26AS .

a.e.
±

0
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9.2 In light of the above infirmities observed in the impugned order, I am

of the considered view that the matter is required to be remanded back to

the adjudicating authority for decision afresh. In the remand proceedings,

the adjudicating authority is directed to pass a speaking order containing

the details of the differential income and his findings as to whether the said

differential income is from providing services and if so, whether the same is

chargeable to service tax. The respondent is directed to provide to the

adjudicating authority all necessary details and documents in respect of the

differential income. Needless to state, the principles of natural justice are

to be adhered to in the remand proceedings. In view of the above, I set aside

the impugned order and allow the appeal filed by the appellant department
by way of remand.

10. 3f7a4af rtaf Rt&sf«# f4art 34tmah faat star?t

The appeal filed by the appellant department stands disposed of in

above terms.

Attested'

--(N.Suryanarayanan. Iyer)
0 Assistant Commissioner (In situ)

CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST

To

The Assistant Commissioner,
CGST & Central Excise,
Division- VI,
Commissionerate : Ahmedabad South

M/s. Sundar Balan,
605, Suyojan Complex,
Milan Park Society,
Navrangpura,
Ahmedabad - 380 009

Copy to'

0°
.• (9€ 0«O1023.

Akhilesh Kumar O)'
Commissioner (Appeals)

Date: 19.05.2023.

Appellant

Respondent
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1. The Chief Commissioner, Cettral GS], Ahmedabad Zone.
' The Principal Conunissioner, COST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

· _ S,fc,r uploading the OIA)
+_9Guard File.

5. P.A. File.


